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RECENT IMPORTANT DECISIONS 



Banks, National — Stockholders' Liability — Statute of Limitations. — 
In an action brought by the receiver of a National Bank against a share- 
holder to enforce his personal liability under U. S. Rev. St. Sec. 5151, Held, 
that the personal liability of a shareholder cannot be regarded as contractual 
for the purpose of making applicable the three year limitation prescribed 
by the Washington Code, Sec. 4800, Subd. 3, for bringing "an action upon a 
contract or liability express or implied which is not in writing and does 
not arise out of any written instrument." The effect of the holding was to 
dismiss the case as falling within the two-year limitation clause of the statute. 
McCaine v. Rankin (1905), 25 Sup. Ct. Rep. 410. 

The holding is based on the theory that by reason of the necessity of the 
intervention of a receiver, between the creditors of the bank and the stock- 
holders to enforce the liability of the latter, the liability is not contractual, 
but purely statutory. The great weight of authority is to the effect that the 
personal liability of stockholders over and above the value of their stock 
to the creditors of a corporation, is a contractual one, the law making them 
liable being a part of the contract which they assumed on becoming stock- 
holders. Ferguson v. Sherman, 116 Cal. 169, 37 L. R. A. 622; Bell v. Fare- 
well, 176 111. 489; Whitman v. Oxford Nat'l Bank, 176 U. S. 559; Hancock 
Nat'l Bank v. Ellis, 166 Mass. 414; Pulsifer v. Green, 96 Me. 438. The fore- 
going cases relate to the effect of the Kansas Constitution as to liability of 
stockholders outside the state. Also see Hozvarth v. Angle, 162 N. Y. 179, 
47 L. R. A. 725, and Hozvarth v. Lombard, 175 Mass. 570, where the con- 
stitutional provision in question was very similar to the section of the Fed- 
eral Statutes here involved. There are, however, decisions to the effect that 
such liability is not contractual. Halsey v. McLean, 12 Allen 439, 90 Am. 
Dec. 157; Crippen v. Leighton, 69 N. H. 540, 46 L. R. A. 467; Hancock 
Nat'l Bank v. Farnham, 20 R. I. 466. But in Concord Nat'l Bank v. 
Hawkins, 174 U. S. 364, the liability created by the section here in question 
was held to be contractual, and it is difficult to see the ground for a different 
holding when the application of the Statute of Limitations is in question. 
On the whole the dissenting opinion of Justices White, Brown and McKenna 
seems to have the better support in both authority and reason. See Car- 
roll v. Green, 92 U. S. 509; Corning v. McCullough, 1 N. Y. 47; Piatt v. 
Wilmot, 193 U. S. 602; note 34 L. R. A. 750; Morawetz Corp. §§872-875. 

Bills and Notes— Indorsement Procured by Fraud.— Where the indorse- 
ment by defendant of a note, which he had made to himself as payee, was 
fraudulently procured by inducing him< to sign a certain other instrument 
beneath which the note was placed and through which the ink penetrated, it 
was held that the fraud was a good defense to an action on the note by a bona 
fide holder. Yakima Valley Bank v. McAllister (1905), — Wash. — , 79 Pac. 
Rep. 1 1 19. 

The circumstances of the case are somewhat novel, but the holding seems 
to be clearly correct. Though the signature of the defendant appeared on 
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the back of the note, it was not really his indorsement. To quote from the 
opinion, "It is not the physical act which constitutes a transaction of this 
kind, but it is the intention of the parties." If this was not a case of forgery, 
it was certainly closely akin to forgery. It is not necessary that the physical 
act be done by the forger himself. See Marden v. Dorthy, 160 N. Y. 39 
46 L. R. A. 604; State v. Shurtleff, 18 Me. 368; McGinn v. Tobey, 62 
Mich. 252; Walker v. Ebert, 29 Wis. 194; Putnam v. Sullivan, 4 Mass. 54; 
Foster v. McKinnon, L. R. 4 C. P. 704. For an opposing view as to the 
rights of the parties see dissenting opinion in Marden v. Dorthy, supra. As 
to the rights of bona fide holders see Daniel's Neg. Inst., § 836 et seq. 

Carriers — Drover's Pass — Release from Liability. — Weaver, the plain- 
tiff's decedent, while being transported on one of defendant's freight trains 
in charge of a shipment of cattle, met his death through the negligence of 
the defendant's engineer. He was riding on a drover's pass in the form of a 
live stock transportation contract which permitted the shipper or one of his 
employees to accompany the stock. The contract contained a release of 
liability for damages on account of negligence of the carrier and was signed 
by Weaver, who was not the owner of the stock but merely one of the 
shipper's friends who desired a free ride and incidentally undertook to look 
after the stock on the way. Held, that the plaintiff's decedent was a bona 
fide employee of the owner of the cattle; that he was a passenger for hire; 
and that the release of liability for damages on account of the carrier's neg- 
ligence was invalid. Weaver v. Ann Arbor R. Co. (1905), — Mich. — , 102 
N. W. Rep. 1037. 

This decision is interesting because of the Michigan holding that railroads 
are not common carriers of live stock. Railroad Co. v. McDonough, 21 Mich. 
165 ; Heller v. R. Co., 109 Mich. 53, 66 N. W. Rep. 667, 63 Am. St. Rep. 541 ; 
McKenzie v. R. Co., (Mich.) 100 N. W. Rep. 260. Many cases support the 
doctrine that a carrier may properly impose any condition it sees fit upon its 
granting a purely voluntary privilege. Ch'go, etc., R. Co. v. Hawk, 36 111. 
App. 327; Quimby v. Boston, etc., R. Co., 150 Mass. 365, 23 N. E. Rep. 205; 
6 Cyc. 579, note 53. Thus where a railroad company grants privileges to a 
sleeping car company, a contract by which it relieves itself from liability for 
injuries to employees of such a company is valid. Russell v. Pittsburgh, etc., 
R. Co., 157 Ind. 305, 61 N. E. Rep. 678, 87 Am. St. Rep. 215, 55 L. R. A. 253. 
And a contract relieving a railroad company from liability for injuries to 
express messengers is held to be valid on the same grounds. Blank v. ///. 
Cent. R. Co., 182 111. 332, 55 N. E. Rep. 332 ; Louisville, etc., R. Co. v. Keefer, 
146 Ind. 21, 44 N. E. Rep. 796, 58 Am. St. Rep. 348, 38 L, R. A. 93; Bates v. 
Old Colony R. Co., 147 Mass. 255, 17 N. E- Rep. 633. It has also been held 
that as a railroad company is under no obligation to carry passengers in 
freight trains it can limit its liability for personal injuries to one to whom 
this privilege is granted. Arnold v. /. C. R. Co., 83 111. 273, 25 Am. Rep. 383. 
The holding in the principal case is rather an extreme application of the 
rule followed by the majority of the American courts that a stipulation in 
a stock drover's pass exempting the railroad company from liability for 
negligence is void. N. Y. C. R. Co. v. Lockwood, 17 Wall. (U. S.) 357, 21 



